
IN THE COURT OF THE SESSIONS JUDGE: SONITPUR    AT 
TEZPUR

PRESENT : Smt. M.R. Sharma
Additional Sessions Judge 

      Sonitpur, Tezpur

CRIMINAL REVISION NO. 18 (S-1) OF 2011

[Revision under  Section 397/399 CrPC against  the Preliminary Order 
dated  14-12-2010  passed  by  Miss  Jinlee  Saikia,  learned  Executive 
Magistrate, Tezpur in connection with Misc. Case No. 33 / 107 / 2010 
under Section 107 CrPC]     

Sri Bhajan Bhadra
Son of Late Harendra Bhadra
Resident of village Niz Garubandha 
P.S – Missamari,  Dist - Sonitpur           …. Petitioner

-VERSUS-

1. Sri  Sudhendra Dhar
Son of Late Sachindra Dhar
Resident of village Niz Garubandha 
P.S – Missamari,  Dist - Sonitpur  

2. State      ….. Opp. Parties

A  P P E A R A N C E

           For the petitioner   :   Sri S. Mishra, Advocate 
      

       
 For the Opposite Party :    Sri J. Sundi, Advocate

 Date of Argument :    01-10-2012

 Date of Judgment       :    09-10-2012



J  U  D  G  M  E  N  T

This  Criminal  Revision  has  been  filed  Under 

Section  397  /  399,  Cr.P.C.  against  the  order  dated 

14-12-2010  passed  by  Miss  Jinlee  Saikia,  learned 

Executive Magistrate, Tezpur in connection with Misc. Case 

No. 33 / 107 / 2010 under Section 107 Cr.P.C.

2.  The relevant facts, leading to the case of the 

revision-petitioner, may be summarized as follows: 

 That  the  revision  petitioner  alleged  in  his 

revision  petition  that  the  opposite  party  from  the  first 

week of November, 2010 started requesting him to make a 

path through his land for use of the opposite party, but he 

denied to make a path on all occasion through the land 

and of the petitioner. For this reason, the opposite party 

became furious and on 23-11-2010 lodged an FIR with the 

Missamari  Police  Station  alleging  false  and  baseless 

allegations that the petitioner had closed the path which 

he had been used by the opposite party since 25 years.

 Further  case  of  the  petitioner  is  that  in  fact, 

there was no any path on the land of the petitioner for the 

opposite party.

That on receipt of the FIR, the police without 

making proper inquiry into the matter submitted Non FIR 

Case No. 12/10 u/s 107 Cr.P.C. and on the basis of said 

Police  Report,  the  learned  Executive  Magistrate,  Tezpur 

passed the Preliminary Order u/s 107 on 14-12-2010 in 

Misc. Case No. 33/ 107 / 2010.
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3. Being highly aggrieved and dissatisfied with the 

impugned Preliminary Order, dated 14-12-2010, passed by 

the  learned  Executive  Magistrate,  Tezpur,  the  petitioner 

has preferred this present revision mainly on the following 

grounds: 

 i) That the learned  trial Magistrate has erred 

in  law  as  well  as  in  fact  while  passing  the 

impugned Preliminary Order dated 14-12-2010; 

 ii)  That the learned Magistrate did not apply 

her mind in passing the impugned order;

iii) That there being no apprehension of breach 

of public peace and tranquility in the locality, 

learned  Magistrate  had  passed  the  impugned 

Preliminary Order u/s 107 Cr.P.C.; 

iv) That the alleged matter is purely private in 

nature and there was no involvement of public 

in any manner;

v)  That  the  impugned  Preliminary  Order  is 

against the law and equity and as such liable to 

be set aside;

4.     I  have  heard  the  argument  advanced  by  the 

learned counsel of both the parties. I have also carefully 

gone  through  the  impugned  Preliminary  Order  of  the 

learned Magistrate and also the record of the Misc Case.
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5. the  revision  petitioner  has,  in  the  grounds 

taken, stated that the learned trial Magistrate passed the 

impugned  order  on  14-12-2010  without  applying  her 

judicial mind as there was no apprehension of breach of 

public peace and tranquility and there was no necessity for 

any order under  Section 107 Cr.P.C.  the records of  the 

trial  Court  show  that  the  said  impugned  order  passed 

without  any  mention  as  to  how  a  proceeding  could  be 

drawn up u/s 107 and as to how she was satisfied that 

there was a possibility of apprehension of breach of peace. 

The Police Report shows that the first party Sri Sudhendra 

Dhar  and  the  Second  party  Sri  Bhajan  Bhadra  had  a 

common path in between the land and the first party was 

using the said land for about 25 years. The Police Report 

also  shows  that  the  said  road  actually  belonged  to  the 

second  party  and  the  elder  brother  and  other  family 

members of the second party, are willing to hand over the 

said land to the first party since the first party was using 

the same for about 25 years. As the second party Bhajan 

Bhadra  was  objected  to  it,  there  was  some  dispute 

between themselves and the report further mentioned that 

in future there may be some apprehension of breach of 

public peace and tranquility.

6. In  this  context,  the  citation  given  by  the 

petitioner in (1984) 1 Gauhati Law Reports 376 in the case 

of  Nripendra Chandra Saha, Petitioner vs. Binoy Krishna 

Guha and others, Opposite Parties, I find that the Hon’ble 

Gauhati  High  Court  has  explained  the  power  of  the 

Magistrate to ask for security for keeping peace and public 

tranquility  and  has  further  stated  that  disturbance  of 

private tranquility or breach of private peace can be the 

foundation  for  drawing  up a  proceeding  u/s  107 of  the 

Code of Criminal Procedure. 
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There  must  be  a  past  conduct  leading  to  an 

apprehension  for  the  future  and  the  Magistrate,  on 

information  has  to  come  to  an  opinion  that  unless 

prevented from so by an order u/s 107 that there may be 

disturbance of  public  peace and tranquility.  The Hon’ble 

High court in this context, has referred to a decision of the 

case reported in  AIR 1971 SC 2486. In the instant case, 

the  learned  trying  Magistrate  has  not  given  any  such 

reason for coming to a conclusion to draw up a proceeding 

u/s. 107 Cr.P.C. The facts of the case reveals, as stated 

above,  that  the  disputed  path  is  being  used  by  the 

opposite party since a last 25 years and also Police report 

reveals that some members of the family of the revision 

petitioner which also willing to give the said land to the 

opposite party. Therefore, there cannot be any immediate 

apprehension of disturbance of public tranquility or public 

peace  between  the  parties.  Section  107  Cr.P.C.  can  be 

used only when there is an apprehension of sudden breach 

of public tranquility and no such cause has been shown by 

the learned trial Magistrate. 

7. Therefore,  for the above discussions,  I  am of 

opinion that there was no apprehension of such breach of 

public  peace  and  tranquility  which  could  have  given 

necessity to pass the impugned order dated 14-12-2010. 

accordingly, I find that the learned Executive Magistrate 

has  failed  to  appreciate  the  Police  Report  in  its  proper 

perspective and the said order is liable to be set aside.  

 

8. Accordingly, this Criminal Revision is allowed 

on contest.
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 Return  the  record  of  the  lower  Court  along 

with a copy of this Judgment.   

 This  Criminal  Revision  stands  disposed  of 

accordingly.

 This  judgment  is  given under  my hand and 

the seal of this Court on this 9th day of October, 2012.

 
(M.R. Sharma) 

Additional Sessions Judge 
Sonitpur : Tezpur

Dictated and corrected by me
And every page bears my signature.

           (M.R. Sharma)
Additional Sessions Judge
       Sonitpur : Tezpur            

Transcribed and typed on dictation by me –

                            (I. Goswami )
                       Stenographer
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